Legal and Ethical Concerns about Sexual Orientation Change Efforts
by Tia Powell and Edward Stein T he United States has recently made significant and positive civil rights gains for lesbian, gay, and bisexual people, 1 including expanded recognition of marriages between people of the same sex.
2 Among the central tropes that have emerged in the struggle for the rights of LGB people are that they are "born that way," that sexual orientations cannot change, and that one's sexual orientation is not affected by choice. Writer Andrew Sullivan put it this way:
[H]omosexuality is an essentially involuntary condition that can neither be denied nor permanently repressed .. .. [S] o long as homosexual adults as citizens insist on the involuntary nature of their condition, it becomes politically impossible to deny or ignore the fact of homosexuality . ... [The strategy for obtaining LGB rights is to) seek full public equality for those who, through no fault of their own, happen to be homosexual. 3 This idea oflinking LGB rights to empirical claims about sexual orientations has become so central that casting doubt on these claims is, in many circles, tantamount to opposing LGB rights. 4 Nonetheless, claims about innateness, immutability, and lack of choice about sexual orientation should not be the primary basis for LGB rights.
In this essay, we take a critical look at laws that ban certain attempts to change sexual orientations. In 2012, California passed a law that prohibits "a mental health provider" from "engag [ing] in sexual orientation change efforts with a patient under 18. 
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eral district courts that considered constitutional challenges to this law reached opposite results, 6 the federal appellate court that heard the consolidated appeal upheld the constitutionality of the California law.7 In 2013, New Jersey passed a law virtually identical to California's, which was also upheld in federal court. 8 As of this writing, legislatures in the District of Columbia, Florida, Hawaii, Illinois, Massachusetts, Minnesota, New York, Ohio, Pennsylvania, and Washington are considering very similar laws,9 while Maryland, Virginia, and Wisconsin considered and withdrew or rejected such laws. 10 By contrast, the Texas Republican Party, at its state convention this year, included in its party platform support for "the legitimacy and efficacy of counseling, which offers reparative therapy and treatment for those patients seeking healing and wholeness from their homosexual lifestyle" and, for this reason, declared that "no laws or executive orders shall be imposed to limit or restrict access to this type of therapy."
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We strongly reject attempts to change sexual orientations. Such practices reflect bias against sexual minorities and are harmful to recipients. Nonetheless, we question what seem to be presumptions undergirding laws banning sexual orientation change efforts, namely that sexual orientation is always innate and immutable and does not reflect choices. We suggest that such presumptions about sexual orientations are not only weak starting points for laws like California's and New Jersey's but also, more generally, that immutability, innateness, and lack of choice are poor arguments for the rights of LGB people. In sum, such claims about the nature and origins of sexual orientation are neither good science nor good politics and are not an appropriate foundation for prohibiting sexual orientation change efforts or for LGB rights generally. Instead, support for LGB rights should be grounded in an intellectually rigorous and ap-The claim that lesbian, gay, and bisexual people are "born that way" is neither good science nor good politics.
propriately humble approach to science and the limits of scientific knowledge. Arguments for LGB rights should be grounded within the context of justice, fairness, equality, and human rights.
Sexual Orientation Change Efforts
F or centuries, including for much of the twentieth century, LGB people were subject to various forms of medical intervention, including surgeries such as castration, removal of the clitoris and ovaries, and lobotomy; electroconvulsive treatment (commonly referred to as electroshock therapy); hormone therapy; and wrenching psychoanalysis. 12 Much changed, however, starting in 1973, the year that homosexuality was eliminated from the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders (DSM), the authoritative catalogue of mental illnesses used in the United States and throughout much of the world. 13 Since 1973, all major professional associations in mental health care have produced position statements documenting that same-sex sexual orientation is not a mental or physical illness and explicitly opposing efforts to change orientation.
14 These statements are both influenced by and shape social attitudes and public opinion toward LGB people and help remove stigma toward people with same-sex attractions. These position statements also have additional practical effects: for example, health insurance will not cover treatments for something that is not an illness nor support techniques rejected by mainstream therapeutic groups.
As more mental health organizations rejected the view of homosexuality as a disorder, researchers and practitioners who still wished to engage in invasive interventions to "treat" LGB people faced significant hurdles. Mainstream institutions that conduct and oversee human subjects research would not approve research aimed at eradicating same-sex orientation, even for voluntary adult research participants, since there was no accepted benefit to offset the risks. Thus, there could be no approved research to study the efficacy of invasive interventions. Performing these treatments in the clinical context also became more difficult, since invasive interventions typically require a medical or mental health degree, a license, and malpractice insurance. Since these radical attempts to change orientation fall outside of best practice standards delineated by professional societies, licensed practitioners risk losing the ability to work if they engage in practices so far from the mainstream.
As a result, interventions that at least appear less damaging-for example, talk therapy, cognitive-behavioral therapy, and prayer-have taken center stage. However, a substantial body of research and numerous patient accounts indicate that such methods can cause significant psychological damage. Attempted and completed suicide, substance abuse, depression, anxiety, and a range of other symptoms have been attributed to therapies that attempt to change sexual orientations. 15 Though most current attempts to change sexual orientations focus on nonphysical modalities like those mentioned above, a few practitioners also still try to change orientation through aversive therapies such as administration of electric shocks and nauseainducing medications. We will refer to all such attempts as "sexual orientation change efforts," or "SOCE," though these interventions may be referred to by proponents by other names, including "reparative therapy" or "conversion therapy."
Disturbed by reports of harms caused by attempts to change sexual orientations 16 and inspired by the desire to protect LGB people and advance LGB rights, various state legislatures have introduced laws addressing such practices. In 2012, California became the first state to pass such a law. The California law sets out various findings of fact, including (1) "[b]eing lesbian, gay, or bisexual is not a disease, disorder, illness, deficiency, or shortcoming"; (2) "[m]inors who experience family rejection based on their sexual orientation face especially serious health risks; and (3) "California has a compelling interest in protecting the physical and psychological well-being of minors ... and ... protecting [them] against exposure to serious harms caused by sexual orientation change efforts." The law also quotes reports from eleven professional organizations in support of these findings. 17 The law prohibits "a mental health provider [from] engag[ing] in sexual orientation change efforts with a patient under 18 years of age" 18 and says that engaging in such efforts is "unprofessional conduct and shall subject a mental health provider to discipline by the [relevant] licensing entity."
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The law defines the prohibited practices as follows: "Sexual orientation change efforts" means any practices by mental health providers that seek to change an individual's sexual orientation. This includes efforts to change behaviors or gender expressions, or to eliminate or reduce sexual or romantic attractions or feelings toward individuals of the same sex.
"Sexual orientation change efforts" does not include psychotherapies that: (A) provide acceptance, support, and understanding of clients or the facilitation of clients' coping, social supporc, and identity exploration and development, including sexual orientation-neutral interventions to prevent or address unlawful conduct or unsafe sexual practices; and (B) do not seek to change sexual orientation.20
The New Jersey law is virtually identical to the California law except that it explicitly excludes "counseling for a person seeking to transition from one gender to another" from the definition of sexual orientation change efforts. 21 The laws proposed by other states are, for the most part, substantively similar to the California and New Jersey laws, although some omit the lengthy findings of fact. The Texas Republican party plank supporting sexual orientation change efforts was a reaction to these laws and proposed laws.
The rationale for these laws is that the prohibited practices (a) attempt to cure that which is not a disease and (b) are ineffective in attaining this stated goal and yet (c) cause harm to the very people these practices are allegedly supposed to help. These points are correct, but they do not alone justify the laws. Not every harmful and ineffective procedure a doctor or mental health professional might perform is subject to direct legal stricture. (For example, socalled rebirthing therapy-whereby a practitioner attempts to reenact the birthing process through physical techniques involving restraints designed to create emergence from an artificial "womb"-a practice that is risky and completely lacking in any scientific or therapeutic basis, has been banned by only two U.S. jurisdictions. 22 ) More importantly, support for the laws stems in part from the belief that sexual orientation is innate, immutable, and not chosen and, also, that these empirical claims have desirable legal and ethical implications.
Consider two quotations from supporters of these laws. In an interview about the New Jersey law before Governor Chris Christie signed it, Troy Stevenson, the head of a state LGBT organization that lobbied for the law said, [Therapy to change sexual orientations] is an abuse of the term therapy and it is abuse in no uncertain terms. Any attempt to take an immutable and fundamental aspect of a person's character and change it to suit someone else's will is selfish and often soul destroying for the victim. The [New Jersey] legislation . .. will save lives; it will protect our youth; and it is vital that the Governor sign [it] as soon as possible." 23
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A lobbyist for the National Center for Lesbian Rights, an LGBT rights organization that supported the California law, summarized part of the argument made to Governor Jerry Brown for signing it:
[T]he California Legislature, the California Supreme Courc, the Federal District Courc and the Ninth Circuit in upholding the Federal District Court decision in Perry [ 24 ] have all found sexual orientation to be an immutable characteristic. If it is immutable, then the state shouldn't be licensing individuals who are saying they can change this immutable characteristic and who take money from the public to engage in this discredited practice. 25
Plainly, empirical claims about the immutability of sexual orientations played a role in the support oflaws prohibiting sexual orientation change efforts.
These laws and proposed laws have various limitations. First, they fail to prohibit persons who are not licensed mental health care professionals from engaging in sexual orientation change efforts, thus excluding from regulation clergy and other unlicensed individuals who engage in these practices, 26 and they fail to prohibit attempts to change the sexual orientations of people over the age of eighteen. Second, one might plausibly argue chat the California law undermines the autonomy of minors by not allowing them to make certain decisions about their own mental health treatment, as they are generally allowed to do. 27 Third, the laws may be unnecessary because state licensing bodies can already sanction (including by revoking licenses) those who engage in inappropriate treatment practices. 28 Similarly, malpractice actions punish practitioners who use unsafe or ineffective treatment modalities rejected by their professional peers, and a first-of-its-kind consumer fraud lawsuit brought in New Jersey has a similar goal.
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Innateness, Immutability, and Choice W e find these forms of existing regulation, coupled with educational efforts within medicine and the larger society, of greater likely efficacy and efficiency than state-by-state bans. 30 We want to focus, however, on the linkage between these laws and claims that sexual orientation is innate, immutable, and unassociated with choice. These linkages oversimplify important issues and are dangerous to LGB rights.
Innateness. Are LGB people "born that way"-that is, are sexual orientations the result of genetic or other factors present at birth, or are they shaped by factors emerging after birth, particularly from the environment? This question is based on false premises. First, it is impossible to discern whether a trait is present at birth when it consists in thoughts and feelings that an infant cannot demonstrate. Second, insofar as the idea that LGB people are "born that way" makes a claim about a genetic basis for sexual orientation, it falls short because human traits are rarely the result of only genes or the environment. Rather, complex human traits generally result from interactions between genes and the environment. Genetic factors affect seemingly environmental traits (for example, what a person's major will be in college), and environmental factors contribute to the expression of genetic traits (for example, skin color) . Traits can be placed on a continuum associated with the extent to which they are constrained by genetic factors-genetic factors more tightly constrain one's blood type than one's college major. Properly understood, whether sexual orientation is innate is a question about where sexual orientation fits on the continuum between blood type and college major. While many scientists conducting research on sexual orientation and the majority of people in the United States think that sexual orientation is innate, we think this is far from proven. 31 For instance, among gay men who have an identical twin, between fifty and eighty percent of the twin brothers are not gay. 32 Plainly, both biological and environmental factors shape the development of sexual orientations-in heterosexual as well as in gay people. Could genes play a role in forming gay or heterosexual sexual orientation? Yes. Is there a "gay gene" that alone determines orientation? 33 No, and it is a misrepresentation of existing research to make such a claim. 34 Could sexual orientation be in some way predetermined but not visible at birth, by a combination of genetic and uterine environmental factors? Certainly other traits arise in this way, such that they will unfold with development but are not seen in newborns. Eye color is one example, for a child may be born with brown eyes that shift to blue over the first few months. Though intriguing as a hypothesis, current research data fall far short of proving such a claim, particularly if it is applied to all persons. As we will discuss later, there is evidence that sexual orientation is somewhat fluid for some members of the population, undermining the notion that orientation is always firmly predetermined at birth and simply awaiting the right developmental moment for expression.
Immutability. Some advocates for
LGB rights focus on immutability in light of the Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution. 35 Supreme Court jurisprudence has interpreted the Fourteenth Amendment's requirement of "equal protection" to require heightened scrutiny of laws that make use of suspect classifications like race, ethnicity, national origin, and illegitimacy. In seeking to define those classifications that warrant heightened scrutiny, the Supreme Court has sometimes focused on "obvious, immutable, or distinguishing characteristics." 36 There is, however, considerable legal debate about the importance of immutability in supporting rights for various minority groups, 37 and the Supreme Court has not mentioned immutability in its recent equal protection or its recent LGB rights cases. We find several objections to linking LGB rights to immutability.
First, true immutability is a problematic legal criterion, for there are very few human traits that are legally salient and yet cannot be changed. For example, established medical procedures make sex change possible, but surely the mutability of gender does not change the legal standard that should be applied to laws that might discriminate on the basis of gender.
Second, some equate being "born that way'' with immutability, but there is no necessary connection between a characteristic's being innate and its being immutable. Hair color is clearly a genetic trait yet one that changes radically across the lifespan (even without chemical intervention); a person can have blond hair in early childhood, dark hair in adulthood, and gray hair in old age. Further, immutability does not require innateness. Having an antibody in one's bloodstream might be something that can't be changed once the antibody has developed, but it is not innate. By analogy, sexual orientation does not need to be innate in order to be immutable, and it can be innate without being immutable. Thus, while current research suggests that genetic and other biological factors likely play a role in the development of sexual orientations, this does not tell us that orientations are unchangeable.
Immutability and Alternative Models for Sexual
Orientation Development. A growing body of research suggests that the development of sexual orientation can follow different trajectories for different people. In the standard account of same-sex sexual orientation development, a person has childhood experiences of same-sex attractions, matched by a growing realization of difference from others, followed by an emerging capacity to integrate a positive gay identity. Research supporting this model is generally based upon querying adults about childhood recollections. 38 Such a research model is inherently problematic in that it relies on the adult's current understanding of past events rather than on the real-time process of development, which may be quite different. 39 An additional problem is that current research suggests that this model is applicable to more men than women.
Indeed, emerging evidence collected over some decades indicates significant differences between men and women in the development of sexual orientation. In an important book, Lisa Diamond summarizes the work of other scholars and presents new findings through her longitudinal studies of sexual minority women. 40 She finds that women's orientation corresponds more to a range of sexual attractions rather than a discrete category, with most respondents in her sample showing at least some degree of a mixture of same-sex and different-sex attraction. The degree of fluidity in attractions to same-sex or different-sex partners differs between individuals and within one individual over time. Diamond further finds that one's identity as gay or straight is not a perfect predictor of the ability to form a sexual attraction to a person in the unexpected category. Women who identify as lesbian can be attracted to men; women who identify exclusively as heterosexual may develop, even in later life, a sexual attraction within the context of an intimate same-sex relationship.
One of the strong ethical insights that emerges from the work of Diamond is that women with variable degrees of same-sex and different-sex attractions have been led to believe that they are rare, anomalous, psychologically immature, and unstable based on their fluctuating sexual attractions. Diamond argues that, while women with fluctuating degrees of same-and other-sex attractions do not fit the "standard account" of the development of sexual orientation, their trajectory is normal, not uncommon, and consistent with psychological and sexual maturity. Indeed, Diamond finds that a mixture of sexual attraction to sameand other-sex partners is the norm in her longitudinal study of sexual minority women. Insisting on immutability in same-sex orientation both inside and outside the LGB community undermines the sense of self-acceptance and normalcy for women whose experience does not follow this standard account. 41 In contrast, we support a strategy for enhancing LGB rights that will not exclude or marginalize those whose sexual orientation is fluid. This point is crucial to our reservations about the wisdom and ethical implications of linking immutability to support for LGB rights.
By analogy, it is helpful to compare Diamond's work, and the controversy surrounding it, to the work of Carol Gilligan in the 1970s on sex differences in the development of moral choice. 42 Gilligan found that in the standard model of moral development, a model derived from research involving men and boys, women tended to fall lower on the developmental scale. Gilligan proposed an alternative S36 model for moral development based on research involving women, placing greater emphasis on relationships and responsibilities and less on abstract principles. Gilligan's work played a role in the process of addressing sex discrimination in research by pointing out that it was scientifically unsound to exclude women from research on the grounds that they would "muddy" the data and then make the claim that the results of such research could simply be applied to women, who would then be found wanting in their ability to attain standards based exclusively on men.
Diamond notes a similar process in her work on sexual orientations and women. Far from seeing women with fluid sexual orientations as "muddying" the data, Diamond insists that the experiences of these women are the datathat this diversity is key to understanding the complexity of sexual orientations in women and in people generally. Indeed, views on fluidity in orientation have the potential to shift the understanding of changes in male sexual orientation, particularly for men who have had heterosexual relationships in one period of their lives and then move toward same-sex relationships. Current practice often encourages such men to view early other-sex relationships as false steps on the road to maturity. While this may be true for some, for others, sexual orientation may have shifted in a manner similar to that described by Diamond in her study of women.
Choice. Whether sexual orientation is the result of choice is a distinct question from whether it is immutable or innate. Although issues involving sexual orientation and choice are complicated, 43 the evidence is strong that people's conscious choices do not play a strong role in the development of sexual orientations. 44 Though Diamond has documented incidents of shifting sexual orientation, her research subjects view this change as outside their deliberate control and not as a matter of choice. As one young woman stated, regarding her gradual diminution of same-sex attractions: "I mean straight culture-yuck, bad! I never really wanted to be heterosexual but I don't have much choice in the matter. " 45 We concur, therefore, with the widespread view that attraction to same or other-sex partners is not a matter of conscious choice. However, even if sexual orientation is not chosen, most of what is legally and ethically relevant about being an LGB person is the result of conscious choice.
Actually engaging in sexual acts with a person of the same sex, publicly or privately identifying as an LGB person, and marrying a person of the same sex and raising children together are choices. In other words, an LGB person could decide to be celibate, closeted, single, and childless. Support for LGB rights is precisely support to make these choices and to do so without fear of discrimination or violence. The right simply to have same-sex attractions, without the The right simply to have same-sex attractions, without the right to act on these desires or to express the related identities, would be an empty right indeed.
right to act on these desires or to express the related identities, would be an empty right indeed. By analogy, the right of a free expression of religion is among the most central in U.S. law, and this is a right based on choice. We reject the argument that a right cannot be vigorously protected if it reflects a choice. Thus we retreat from arguments in support of LGB rights that insist on lack of choice. To the contrary, it is the right to make choices that reflect the legal equality of those with a same-sex orientation that is under attack, and it is the right to make such choices that we support.
Accepting Change W e unequivocally reject efforts to eradicate, reduce, or disguise same-sex attraction. We wish, however, to remove the stigma attached to sexual minorities who experience shifts in sexual attraction, and note that this stigma can arise from those who oppose LGB rights as well as from those who support them. An insistence on immutability reiterates an oppressive script, in which the lived experiences of some sexual minorities are denied by others, in part for political purposes. The efforts of a majority to deny the experience of sexual desires and attractions of some members of a minority, as well as the identities associated with them, is not an acceptable path to justice. The careful and respectful study of the development of sexual orientations across the spectrum of human experience, and the acknowledgement that scientific knowledge on this topic is far from complete, are better foundations for supporting LGB rights and respect for LGB persons than linking rights to claims about etiology based on uncertain scientific foundations.
The key aim of laws banning sexual orientation change efforts is to prevent a practice that shores up prejudice and undermines a stable and positive identity for LGB individuals. We strongly believe that sexual orientation change efforts ought to be abandoned, but-like LGB advocates in Maryland who withdrew the proposed law in the state's legislature 46 -we doubt that laws banning sexual orientation change efforts provide the best route to promoting LGB rights and the social situation for LGB people. Ineffective and harmful treatments disappear over time and in response to a range of existing mechanisms, including changing societal views, research documenting harm and measuring efficacy or lack thereof, guidance documents from professional societies, insurance coverage, and malpractice and other kinds of lawsuits-such as the recent consumer fraud suit brought in New Jersey. 47 We believe all these mechanisms currently operate to decrease the attempts to change sexual orientations.
To the extent that laws against sexual orientation change efforts are supported on the basis of the belief that sexual orientations are immutable, they actually contribute to a distorted view of sexual orientation. We urge supporters of LGB rights not to cleave to unproven scientific tenets regarding immutability as a basis for rights. Rather, thoughtful and respectful analysis of the development of crucial aspects of human identity, including the development of the full variety of sexual orientations, is a better route toward understanding and civil rights. We are unlikely to promote human flourishing for minorities by denying key aspects of their experience. Indeed, such an approach mirrors the worst aspects of prejudice.
We support a legal strategy that moves away from claims that orientation is innate, immutable, and unrelated to choice. These claims are not only based on shaky science, but they also do not promote freedom and equality for all members of the LGB community. For some people, claims about immutability in sexual orientation create yet another oppressive mold they fail to fit. Instead, we favor efforts that support LGB rights that include encouraging people to maintain key aspects of their identity, rather than hiding distinguishing characteristics in deference to the prejudice of the majority. Our laws and jurisprudence do not push women and racial and ethnic minorities to hide or simplify their identities. The same should be true for sexual minorities. Attraction to people of the same sex, whether inborn, changeable, or chosen, does not reflect disease or defect and should not serve as the basis of discrimination. Within the context of health care, we must work to eradicate practices that indicate otherwise, not only regarding efforts to change orientation but also including more subtle aspects of medical culture that undermine the dignity of the LGBT community. Similarly, within the law, efforts must support the rights of LGBT people to work, love, parent, and live in equality. 48 I . We do not in chis paper address the broader group of sexual minorities, including transgender persons. Our arguments focus specifically on sexual orientation rather than gender identity, so we limit our discussion co lesbians, gays, and bisexuals, represented by the
